I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NEW JERSEY TRANSI T CORPORATI ON Cl VIL ACTI ON
V.

AVERI CAN PREM ER UNDERWRI TERS,
INC., et al. : No. 05-cv-06614-JF

VEMORANDUM AND ORDER

FULLAM Sr. J. Oct ober 19, 2006
Plaintiff, New Jersey Transit Corporation, an
instrunmentality of the State of New Jersey, is the present owner
of the South Anboy rail yard. For many years, rail operations on

the property were conducted by Penn Central Transportation
Conmpany or its predecessors. |In 1976, all such rail operations
were transferred to Conrail, and, in 1982, plaintiff acquired the
property and its operations.

The South Anmboy Yard becanme contam nated with PCBs as a
result of the rail operations conducted on the property. In
1991, as a result of an enforcenent action brought by the United
States Environnental Protection Agency against plaintiff,
plaintiff agreed to investigate the site for possible
contam nants, and, on or about April 23, 1992, plaintiff entered
into a Menorandum of Agreenment with the New Jersey Departnent of
Environnental Protection for the cleanup of the facility. The

cleanup is continuing. Plaintiff alleges that, as of Novenber



2004, plaintiff had expended approximately $2.8 mllion in its
remedi ation efforts

On Decenber 29, 2004, plaintiff filed this lawsuit in
the United States District Court for the District of New Jersey,
seeking to inpose liability upon Anerican Prem er Underwiters
(the reorgani zed successor of Penn Central Transportation
Conpany), Conrail, and various John Doe defendants. Plaintiff
asserted a wde variety of clains invoking the CERCLA stat ute,
vari ous New Jersey statutes, and theories of strict liability,
publ i ¢ nui sance, etc. Two counts of the conplaint, Counts XlII
and X'V, asserted clainms which are wthin the exclusive
jurisdiction of this court because they involve interpretation
and application of the final consunmation order in the Penn
Central bankruptcy proceeding. On Novenber 23, 2005, the New
Jersey District Court entered an order severing those two counts,
and transferring themto this court for disposition. The
def endant Anmerican Premer Underwiters has filed a notion to
di sm ss these counts.

The cl ai n8 now bei ng consi dered are predicated upon the
fact that, when Penn Central was conducting rail operations at
the site, it was doing so pursuant to certain Operating
Agreenents between Penn Central and the plaintiff or its
predecessors, and plaintiff asserts that these Operating

Agreenments required Penn Central to indemify and save harnl ess



the plaintiff (or its predecessors) fromall liability
attributable to Penn Central’s rail operations at the site. For
present purposes, it will be assuned that the Operating
Agreenents required Penn Central to indemify plaintiff against
damages attributable to PCB contam nation. The issue to be

deci ded, therefore, is whether the defendant American Prem er
Underwriters can be held |iable under these contracts, or

whet her, as it contends, the Consummation Order in the Penn
Central reorganization proceedi ng discharged all such contractua
clainms. The | anguage of the Consunmati on Order provides a clear
answer to that question:

Section 3.06 of the Consummati on Order
provi des:

“The Debtors and the Trustees of the
properties of the Debtors shall, as of the
consunmat i on date, be di scharged and rel eased
forever from

(a) Al obligations, debts, liabilities
and cl ai ns agai nst any of the
debtors, whether or not filed or
present ed, whether or not approved,
acknow edged or allowed in these
proceedi ngs and whet her or not
provabl e in bankruptcy.”

Moreover, all parties (including the present plaintiff) were
enj oined fromseeking to enforce any cl ai ns agai nst the Debtor or
t he reorgani zed conpany rel ating to pre-consunmati on conduct,

wi thout first obtaining perm ssion fromthe Reorganization Court.



By including Counts XlIIl and XIV in the conplaint in this action,
plaintiff appears to have violated that injunction.

It should al so be noted that, upon term nation of Penn
Central’s rail operations, the Operating Agreenents were assigned
to and becane the obligation of Conrail. The obligations inposed
by these Operating Agreenments were certainly not assuned by the
reorgani zed conpany; in the opinion approving the proposed Pl an
of Reorgani zation for subm ssion to the votes of creditor groups,
it was noted that, since Conrail was taking over Operating
Agreenents of this type, the result was equivalent to a rejection
of executory contracts, with an absence of damages occasi oned by
the rejection.

The defendant al so contends that plaintiff’s clains
asserted in Counts Xl Il and XIV are tine-barred. | agree.
Plaintiff has known of the basis for its clainms for
i ndemmi fication since 1991 or 1992, but did not file this action
until Decenber 2004.

| express no view as to whether the other counts of
plaintiff’s conplaint are nmeritorious. That is a matter for the
New Jersey District Court. | hold nerely that no liability can
be i nposed because of the indemification provision in the
Operating Agreenents. Counts Xl Il and XV nust be di sm ssed.

An Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
NEW JERSEY TRANSI T CORPORATI ON Cl VIL ACTI ON
. :
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INC., et al. : No. 05-cv-06614-JF

ORDER

AND NOW this 19" day of COctober 2006, upon
consideration of the notion of defendant American Prem er
Underwiters, Inc. to dismss Counts XlIl and XIV of plaintiff’s
conplaint, and plaintiff’s response, IT IS ORDERED

1. The defendant’s notion i s GRANTED

2. Counts X1l and XIV of plaintiff’'s conplaint are
di sm ssed with prejudice.

3. The Cerk is directed to close the file.

BY THE COURT:

/s/ John P. Full am

John P. Fullam Sr. J.



